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Appendix 8

Section 182 Guidance

1. Introduction
The Licensing Act 2003

1.1 The Licensing Act 2003 (referredtointhis Guidance asthe 2003 Act), its explanatory notes and
any statutory instruments made underit may be viewed online at www.legislation.gov.uk. The
statutory instrumentsinclude regulations setting out the conte nt and format of application forms
and notices. The Home Office has responsibility forthe 2003 Act. However, the Department for
Culture, Mediaand Sport (DCMS) is responsibleforregulated entertainment, forwhich thereis
provisioninSchedule 1to the 2003 Act (see Chapter 16).

Licensing objectives and aims

1.2 The legislation provides a clear focus on the promotion of four statutory objectives which must
be addressed when licensing functions are undertaken.

1.3 The licensing objectives are:

¢ The prevention of crime and disorder;
e Publicsafety;

e The prevention of public nuisance; and
¢ The protection of children from harm.

1.4 Each objective is of equal importance. Thereare no other statutory licensing objectives, so that
the promotion of the four objectivesisaparamount consideration at all times.

1.5 However, the legislation also supports anumber of other key aims and purposes. These are
vitallyimportantand should be principalaims foreveryoneinvolvedinlicensing work. Theyinclude:

e protectingthe publicand local residents from crime, anti-social behaviour and noise nuisance
caused by irresponsiblelicensed premises;

e givingthe police andlicensing authorities the powers they need to effectively manage and police
the night-time economy and take action against those premises that are causing problems;

¢ recognising the importantrole which pubs and otherlicensed premises playin ourlocal
communities by minimising the regulatory burden on business, encouraginginnovation and
supporting responsible premises;

e providingaregulatory framework foralcohol which reflects the needs of local communities and
empowers local authorities to make and enforce decisions about the most appropriate licensing
strategiesfortheirlocal area; and
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e encouraging greater community involvementin licensing decisions and givinglocal residents the
opportunity to have theirsay regarding licensing decisions that may affect them. 2 | Revised
Guidance issued undersection 182 of the Licensing Act 2003

The guidance

1.6 Section 182 of the 2003 Act providesthatthe Secretary of State mustissue and, from time to
time, may revise guidance to licensing authorities on the discharge of their functions underthe 2003
Act. Thisrevised guidance takes effectas soonas it is published. Where alicence application was
made priorto the publication of the revised guidance, it should be processed in accordance with the
guidance in effectatthe time at which the application was made; the revised guidance does not
apply retrospectively. However, all applications received by the licensing authority on or afterthe
date the revised guidance was published should be processed in accordance with the revised
guidance.

Purpose

1.7 This Guidance is provided to licensing authorities in relation to the carrying out of theirfunctions
underthe 2003 Act. It also providesinformation to magistrates’ courts hearing appeals against
licensing decisions and has been made widely available for the benefit of those who runlicensed
premises, theirlegal advisers and the general public. Itis a key medium for promoting best practice,
ensuring consistent application of licensing powers across England and Wales and for promoting
fairness, equal treatment and proportionality.

1.8 The police remain key enforcers of licensing law. This Guidance does not bind pol ice officers
who, withinthe parameters of theirforce orders and the law, remain operationally independent.
However, this Guidance is provided to support and assist police officersininterpretingand
implementing the 2003 Act inthe promotion of the four licensing objectives.

Legal status

1.9 Section 4 of the 2003 Act providesthat, in carryingoutits functions, alicensing authority must
‘have regard to’ guidance issued by the Secretary of State undersection 182. This Guidance is
therefore binding on all licensing authorities to that extent. However, this Guidance cannot
anticipate every possible scenario or set of circumstances that may arise and, as longas licensing
authorities have properly understood this Guidance, they may departfromitif they have good
reasonto do soand can provide full reasons. Departure from this Guidance could giverise to an
appeal or judicial review, and the reasons given willthen be a key consideration for the courts when
consideringthe lawfulness and merits of any decision taken.

1.10 Nothingin this Guidance should be taken asindicating that any requirement of licensing law or
any otherlaw may be overridden (including the obligations placed on any publicauthorities under
human rightslegislation). This Guidance does notin any way replace the statutory provisions of the
2003 Act or add to itsscope and licensing authorities should note thatinterpretation of the 2003 Act
isa matterfor the courts. Licensing authorities and others using this Guidance must take theirown
professionaland legal advice aboutitsimplementation.

Licensing policies
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1.11 Section 5 of the 2003 Act requiresalicensingauthority to determineand publish a statement of
itslicensing policy atleast once every fiveyears. The policy must be published beforeit carries out
any licensing functions underthe 2003 Act.

1.12 However, determining and publishing a statement of its policy isalicensing functionand as
such the authority must have regard to this Guidance when taking this step. A licensing authority
may departfromits own policy if the individual circumstances of any case merit such a decisionin
the interests of the promotion of the licensing objectives. But once again, itisimportant that it
should be able to give full reasons for departing fromits published statement of licensing policy.
Where revisions to this Guidance are issued by the Secretary of State, there may be a period of time
whenthe licensing policy statementisinconsistent with the Guidance (forexample, during any
consultation by the licensingauthority). In these circumstances, the licensing authority should have
regard, and give appropriate weight, to this Guidance and its own existing licensing policy statement.

Licensable activities

1.13 For the purposes of the 2003 Act, the followingare licensable activities:

¢ The sale by retail of alcohol;

¢ The supply of alcohol by or on behalf of a club to, or to the order of, a member of the club;
e The provision of regulated entertainment; and

e The provision of late night refreshment.

Furtherexplanation of these termsis provided in Chapter 3.

Authorisations or permissions

1.14 The 2003 Act providesforfourdifferent types of authorisation or permission, as follows:
* Premises licence —to use premisesforlicensable activities.

e Club premises certificate —to allow a qualifying club to engage in qualifying club activities as set
outinSection 1 of the Act.

e Temporary event notice —to carry out licensable activities at a temporary event.

e Personal licence —to sell orauthorise the sale of alcohol from premisesin respect of which there is
a premiseslicence.

General principles

1.15 If an application forapremiseslicenceor club premises certificate has been made lawfully and
there have been norepresentations from responsible authorities or other persons, the licensing
authority must grant the application, subject only to conditions that are consistent with the
operatingscheduleand relevant mandatory conditions. Itis recommended that licence applicants
contact responsible authorities when preparing their operating schedules.

Licence conditions — general principles

1.16 Conditions ona premises licence or club premises certificate are importantin setting the

”n

parameters within which premises can lawfully operate. The use of wording such as “must”, “shal
and “will” isencouraged. Licence conditions:

I”
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must be appropriate forthe promotion of the licensing objectives;

must be precise and enforceable;

must be unambiguous and clearin what theyintendto achieve;

should not duplicate otherstatutory requirements or otherduties or responsibilities placed on the
employerby otherlegislation;

e must be tailored to the individual type, location and characteristics of the premises and events
concerned;

¢ should not be standardised and may be unlawful when it cannot be demonstrated thatthey are
appropriate forthe promotion of the licensing objectivesinan individual case;

e should notreplicate offences setoutinthe 2003 Act or otherlegislation;
¢ should be proportionate, justifiableand be capable of being met;

e cannot seek to manage the behaviour of customers once they are beyond the direct management
of the licence holder and their staff, but may impact on the behaviour of customersinthe
immediate vicinity of the premises oras they enterorleave; and

¢ should be writteninaprescriptive format.
Each application on its own merits

1.17 Each application must be considered on its own merits and in accordance with the licensing
authority’s statement of licensing policy; forexample, if the application falls within the scope of a
cumulative impact policy. Conditions attached to licences and certificates must be tailored to the
individualtype, location and characteristics of the premises and events concerned. Thisis essential
to avoid the imposition of disproportionate and overly burdensome conditions on premises where
thereisno needforsuch conditions. Standardised conditions should be avoided and indeed may be
unlawful wherethey cannot be shown to be appropriate forthe promotion of the licensing
objectivesinanindividual case.

Additional guidance

1.18 From time to time, the Home Office may issue additional supporting guidance to licensing
authorities and other persons on the Gov.uk website. This supporting guidance is good practice
guidance and should be viewed as indicative and subject to change. Such supporting guidance will
broadly reflect but will not be part of the statutory guidance issued by the Secretary of State under
section 182 of the 2003 Act. Licensing authorities may wish toreferto, but are under no statutory
duty to have regard to such supporting guidance issued by the Home Office.

The licensing objectives

Crime and disorder

2.1 Licensing authorities should look to the police as the main source of advice on crime and
disorder. They should also seek to involve the local Community Safety Partnership (CSP).
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2.2 In the exercise of theirfunctions, licensing authorities should see k to co-operatewith the
Security Industry Authority (“SIA”) as far as possible and consideradding relevant conditions to
licences where appropriate. The SIA also playsanimportantrole in preventing crime and disorder by
ensuring that door supervisors are properly licensed and, in partnership with police and other
agencies, that security companies are not being used as fronts for serious and organised criminal
activity. This may include making specificenquiries or visiting premises through intelligence led
operationsin conjunction with the police, local authorities and other partneragencies. Similarly, the
provision of requirements for door supervision may be appropriate to ensure that people who are
drunk, drug dealers or people carrying firearms do not enterthe premises and ensuring that the
police are keptinformed.

2.3 Conditions should be targeted on deterrence and preventing crime and disorderincluding the
prevention of illegalworkingin licensed premises (see paragraph 10.10). For example, where thereis
good reason to suppose that disorder may take place, the presence of closed-circuit television
(CCTV) cameras both inside and immediately outside the premises can actively deter disorder,
nuisance, anti-social behaviourand crime generally. Some licence holders may wish to have cameras
on their premisesforthe prevention of crime directed against the business itself, its staff, orits
customers. Butany condition may require abroaderapproach, and it may be appropriate toensure
that the precise location of camerasis set out on plansto ensure that certain areas are properly
covered andthereis no subsequentdispute overthe terms of the condition.

2.4 The inclusion of radio links and ring-round phone systems should be considered an appropriate
condition for publichouses, bars and nightclubs operatingin city and town centre leisure areas with
a high density of licensed premises. These systems allow managers of licensed premises to
communicate instantly with the police and facilitate arapid response to any disorder which may be
endangeringthe customers and staff on the premises.

2.5 Conditionsrelating to the management competency of designated premises supervisors should
not normally be attached to premiseslicences. It willnormallybe the responsibility of the premises
licence holderasanemployer, and notthe licensing authority, to ensure that the managers
appointed atthe premises are competent and appropriately trained. The designated premises
supervisoristhe key person who will usually be responsible for the day to day management of the
premises by the premiseslicence holder, including the prevention of disorder. A condition of this
kind may only be justified as appropriate in rare circumstances where it can be demonstrated that,
inthe circumstances associated with particular premises, poor management competency could give
rise to issues of crime and disorderand publicsafety.

2.6 The prevention of crime includes the prevention of immigration crime including the prevention
of illegal workingin licensed premises. Licensing authorities should work with Home Office
Immigration Enforcement, as well as the police, in respect of these matters. Licence conditions that
are considered appropriate forthe prevention of illegalworkingin licensed premises mightinclude
requiringapremises licence holderto undertake rightto work checks on all staff employed atthe
licensed premises or requiring that a copy of any document checked as part of a rightto work check
are retained atthe licensed premises.

Publicsafety

2.7 Licence holders have aresponsibility to ensure the safety of those using their premises, as a part
of theirduties underthe 2003 Act. This concerns the safety of people usingthe relevant premises
rather than publichealth whichisaddressedin other legislation. Physical safety includes the
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prevention of accidents and injuries and otherimmediate harms that can result from alcohol
consumption such as unconsciousness or alcohol poisoning. Conditions relating to publicsafety may
also promote the crime and disorder objective as noted above. There will of course be occasions
when a publicsafety condition could incidentally benefita person’s health more generally, butit
should not be the purpose of the condition as this would be outside the licensing authority’s powers
(be ultravires) underthe 2003 Act. Conditions should not be imposed ona premises licence orclub
premises certificate which relate to cleanliness or hygiene.

2.8 A number of matters should be considered inrelation to publicsafety. These mayinclude:
e Fire safety;
* Ensuringappropriate access foremergency services such asambulances;

* Good communication with local authorities and emergency services, for example communications
networks with the police and signingup forlocal incident alerts (see paragraph 2.4above);

e Ensuringthe presence of trained firstaiders on the premises and appropriate first aid kits;

¢ Ensuring the safety of people when leaving the premises (forexample, through the provision of
information on late-night transportation);

e Ensuring appropriate and frequent waste disposal, particularly of glass bottles;

¢ Ensuringappropriate limits on the maximum capacity of the premises (see paragraphs 2.12-2.13,
and Chapter 10; and

¢ Consideringthe use of CCTV inand around the premises (as noted in paragraph 2.3 above, this
may also assist with promotingthe crime and disorder objective).

2.9 The measuresthatare appropriate to promote publicsafety will vary between premises and the
matters listed above may notapplyinall cases. As setout in Chapter 8 (8.38- 8.46), applicants
should consider when making their application which stepsitis appropriate to take to promote the
publicsafety objective and demonstrate how they achieve that.

Ensuring safe departure of those using the premises

2.10 Licence holders should make provisionto ensure that premises users safely leave their
premises. Measuresthat may assistinclude:

¢ Providinginformation on the premises of local taxi companies who can provide safe transportation
home; and

e Ensuringadequate lighting outside the premises, particularly on pathsleadingtoand fromthe
premisesandin car parks.

Maintenance and repair

2.11 Where thereisa requirementin otherlegislation for premises open tothe publicorfor
employersto possess certificates attesting to the safety or satisfactory nature of certain equipment
or fixtures on the premises, it would be inappropriate for alicensing condition to require possession
of such a certificate. However, it would be permissibleto require as a condition of alicence or
certificate, if appropriate, checks on this equipmentto be conducted at specified intervals and for
evidence of these checks to be retained by the premises licence holder orclub provided this doe s
not duplicate orgold-platearequirementin otherlegislation. Similarly, it would be permissible for
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licensing authorities, if they receiverelevant representations from responsible authorities orany
otherpersons, to attach conditions which require e quipment of particular standards to be
maintained onthe premises. Responsible authorities —such as health and safety authorities —should
therefore make their expectations clearinthis respectto enable prospective licence holders or clubs
to prepare effective operating schedules and club operating schedules.

Safe capacities

2.12 “Safe capacities” should only be imposed where appropriate for the promotion of publicsafety
or the prevention of disorder on the relevant premises. Forexample, if a capacity has beenimposed
through otherlegislation, itwould be inappropriateto reproduceitina premises licence. Indeed, it
would also be wrongto lay down conditions which conflict with other legal requirements. However,
if no safe capacity has beenimposed through otherlegislation, a responsible authority may consider
it appropriate fora new capacity to be attached to the premises which would apply at any material
time whenthe licensable activities are taking place and make representations to that effect. For
example, in certain circumstances, capacity limits may be appropriate in preventing disorder, as
overcrowded venues canincrease the risks of crowds becoming frustrated and hostile.

2.13 The permitted capacityisalimiton the numberof persons who may be on the premisesatany
time, following arecommendation by the relevant fire and rescue authority under the Regulatory
Reform (Fire Safety) Order 2005. For any application fora premiseslicence orclub premises
certificate for premises without an existing permitted capacity where the applicant wishes to take
advantage of the special provisions set outin section 177 of the 2003 Act1, the applicantshould
conduct theirownrisk assessment as to the appropriate capacity of the premises. They should send
theirrecommendation to the fire and rescue authority which will consideritand decide whatthe
“permitted capacity” of

2.14 Publicsafety mayinclude the safety of performers appearing at any premises, but does not
extendtothe prevention of injury from participation in a boxing or wrestling entertainment.

Publicnuisance

2.15 The 2003 Act enableslicensing authorities and responsible authorities, through
representations, to consider what constitutes publicnuisanceand whatis appropriate to pre vent it
interms of conditions attached to specificpremises licences and club premises certificates. Itis
therefore important thatin considering the promotion of this licensing objective, licensing
authorities and responsible authorities focus on the effect of the licensable activities at the specific
premiseson persons livingand working (including those carrying on business) in the areaaround the
premises which may be disproportionateand unreasonable. The issues will mainly concern noise
nuisance, light pollution, noxious smells and litter.

2.16 Publicnuisance is given a statutory meaningin many pieces of legislation. Itis however not
narrowly defined inthe 2003 Act and retainsits broad common law meaning. It mayinclude in
appropriate circumstances the reduction of the living and working amenity and environment of
otherpersonslivingand workingin the areaof the licensed premises. Publicnuisance may also arise
as aresultof the adverse effects of artificial light, dust, odourandinsects orwhere its effectis
prejudicial to health.

2.17 Conditionsrelating to noise nuisance will usually concern steps appropriate to control the levels
of noise emanating from premises. This might be achieved by asimple measure such as ensuring
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that doors and windows are kept closed aftera particulartime, or persons are not permittedin
garden areas of the premises afteracertain time. More sophisticated measures likethe installation
of acousticcurtains or rubberspeaker mounts to mitigate sound escape from the premises may be
appropriate. However, conditionsin relation to live or recorded music may not be enforceablein
circumstances where the entertainment activityitselfis not licensable (see chapter 16). Any
conditions appropriate to promote the prevention of publicnuisance should be tailored to the type,
nature and characteristics of the specificpremises andits licensable activities. Licensing authorities
should avoid inappropriate or disproportionate measures that could deter events that are valuable
to the community, such as live music. Noiselimiters, forexample, are expensive to purchase and
install and are likely to be a considerable burden for smallervenues.

2.18 As with all conditions, those relating to noise nuisance may not be appropriate in certain
circumstances where provisionsin other legislation adequately protect those livingin the area of the
premises. But as stated earlierin this Guidance, the approach of licensing authorities and
responsible authorities should be one of prevention and when their powers are engaged, licensing
authorities should be aware of the fact that otherlegislation may not adequately cover concerns
raisedin relevant representations and additional conditions may be appropriate.

2.19 Where applications have given rise to representations, any appropriate conditions should
normally focus onthe most sensitive periods. For example, the most sensitive period for people
beingdisturbed by unreasonably loud musicis at night and into the early morningwhenresidentsin
adjacent properties may be attemptingtogoto sleep orare sleeping. Thisis why thereisstillaneed
for alicence for performances of live musicbetween 11 pmand 8 am. In certain circumstances,
conditionsrelating to noise emanating from the premises may also be appropriate to address any
disturbance anticipated as customers enterand leave.

2.20 Measuresto control light pollution will also require carefulthought. Bright lighting outside
premises whichis considered appropriate to prevent crime and disorder may itself giverise to light
pollution for some neighbours. Applicants, licensing authorities and responsible authorities will need
to balance these issues.

2.21 Beyond the immediate area surrounding the premises, these are matters forthe personal
responsibility of individuals underthe law. Anindividual who engagesin anti-social behaviouris
accountable intheirownright. However, it would be perfectly re asonableforalicensing authority to
impose acondition, following relevant representations, that requires the licence holderor club to
place signs at the exits from the building encouraging patrons to be quiet until they leave the area,
or that, if they wish to smoke, to do so at designated places on the premises instead of outside, and
to respectthe rights of people living nearby to a peaceful night.

Protection of children from harm

2.22 The protection of children from harmincludes the protection of children from moral,
psychological and physical harm. Thisincludes not only protecting children from the harms
associated directly with alcohol consumption but also wider harms such as exposure to strong
language and sexual expletives (forexample, in the context of exposure to certain films oradult
entertainment). Licensing authorities mustalso considerthe need to protect children from sexual
exploitation when undertaking licensing functions.
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2.23 The Government believes thatitis completely unacce ptable tosell alcohol to children.
Conditionsrelating to the access of children where alcohol is sold and which are appropriate to
protectthem from harm should be carefully considered. Moreover, conditions restricting the access
of children to premises should be strongly considered in circumstances where:

¢ adultentertainmentis provided;

* amemberormembers of the current management have been convicted for serving alcohol to
minors or with a reputation for allowing underage drinking (other than in the context of the
exemptioninthe 2003 Act relatingto 16 and 17 year olds consumingbeer, wineand cider when
accompanied by an adultduring a table meal);

e itis known that unaccompanied children have been allowed access;
e thereisa known association with drug taking or dealing; or

* insome cases, the premises are used exclusively or primarily for the sale of alcohol for
consumption onthe premises.

2.24 Itis also possible that activities, such as adult entertainment, may take place at certain timeson
premises but not at othertimes. Forexample, premises may operate as a café bar duringthe day
providing meals forfamilies butalso provide entertainment with a sexual content after8.00pm. It is
not possible to give an exhaustive list of what amounts to entertainment or services of an adult or
sexual nature. Applicants, responsible authorities and licensing authorities will need to considerthis
pointcarefully. This would broadly include topless bar staff, striptease, lap-, table-or pole-dancing,
performancesinvolving feigned violence or horrificincidents, feigned or actual sexual acts or
fetishism, or entertainmentinvolving strong and offensive language.

2.25 Applicants must be clearintheir operating schedules about the activities and times at which
the events would take place to help determine whenitis notappropriate for childrento enterthe
premises. Consideration should also be given to the proximity of premises to schools and youth clubs
so that applicants take appropriate stepsto ensure thatadvertising relating to their premises, or
relatingto events attheir premises, is notdisplayed atatime when children are likely to be nearthe
premises.

2.26 Licensingauthorities and responsible authorities should expect applicants, when preparingan
operatingscheduleorclub operating schedule, to set out the steps to be taken to protect children
fromharm when on the premises.

2.27 Conditions, wherethey are appropriate, should reflect the licensable activities taking place on
the premises. In addition to the mandatory condition regarding age verification, other conditions
relatingto the protection of children from harm can include:

e restrictions on the hours when children may be present;

e restrictions orexclusions onthe presence of children under certain ages when particular specified
activities are taking place;

e restrictions on the parts of the premises to which children may have access;
e age restrictions (below 18);

e restrictions or exclusions when certain activities are taking place;
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e requirementsforanaccompanying adult (including forexample, acombination of requirements
which provide thatchildren undera particularage mustbe accompanied by an adult); and

e full exclusion of people under 18 from the premises when any licensable activities are taking place.

2.28 Please see also Chapter 10 for details about the Licensing Act 2003 (Mandatory Licensing
Conditions) Order 2010.

2.29 Licensingauthorities should give considerable weight to representations about child protection
matters. In addition to the responsible authority whosefunctions relate directly to child protection,
the Director of PublicHealth may also have access to relevant evidence toinform such
representations. Theserepresentations may include, amongst otherthings, the use of health data
aboutthe harmsthat alcohol can cause to underage drinkers. Where aresponsibleauthority, or
other person, presents evidence to the licensing authority linking specific premises with harms to
children (such asambulance dataor emergency department attendances by persons under 18 years
old with alcohol-relatedillnesses orinjuries) this evidence should be considered, and the licensing
authority should also consider what action is appropriate to ensure this licensing objective is
effectively enforced. Inrelation to applications forthe grant of a licence in areas where evidence is
presented on high levels of alcohol-related harmsin persons aged under 18, itis recommended that
the licensing authority considers what conditions may be appropriate to ensure that this objective is
promoted effectively.

2.30 The 2003 Act providesthat, where apremiseslicence or club premises certificate authorisesthe
exhibition of afilm, it mustinclude a condition requiring the admission of children to filmsto be
restricted in accordance with recommendations given either by abody designated undersection 4 of
the Video Recordings Act 1984 specified inthe licence (the British Board of Film Classificationis
currently the only body which has been so designated) or by the licensing authority itself. Further
details are givenin Chapter 10.

2.31 Theatres may presentarange of diverse activities and entertainmentincluding, forexample,
variety showsincorporating adult entertainment. Itis appropriate in these casesforalicensing
authority to considerrestricting the admission of children in such circumstances. Entertainments
may also be presented attheatres specifically forchildren. It will be appropriateto consider whe ther
a condition should be attached to a premises licence orclub premises certificate which requires the
presence of a sufficient number of adult staff on the premisesto ensure the wellbeing of the
childrenduringany emergency.

Offencesrelating to the sale and supply of alcohol to children

2.32 Licensing authorities are expected to maintain close contact with the police, young offenders’
teams and trading standards officers (who can carry out test purchases undersection 154 of the
2003 Act) about the extent of unlawful sales and consumption of alcohol by minors and to be
involvedinthe development of any strategies to control or prevent these unlawful activities and to
pursue prosecutions. Licensing authorities, alongside the police, are prosecuting authorities for the
purposes of these offences, except forthe offences undersection 147A (persistently selling alcohol
to children). Where, as a matter of policy, warnings are given to retailers priorto any decision to
prosecute inrespect of an offence, itisimportantthat each of the enforcementarms should be
aware of the warnings each of them has given.



This document was classified as: OFFICIAL

Hearings

9.31 The Licensing Act 2003 (Hearings) Regulations 2005 governing hearings may be found on the
www.legislation.gov.uk website. If the licensing authority decides that representations are relevant,
it musthold a hearingto considerthem. The need forahearing can only be avoided with the
agreement of the licensing authority, where the applicantand all of the persons who made relevant
representations have given notice to the authority that they considerahearingto be unnecessary.
Where thisisthe case and the authority agreesthata hearingis unnecessary, it must forthwith give
notice to the partiesthatthe hearing has been dispense d with. Notwithstanding those regulatory
provisions, in cases where the licensing authoritybelieves that a hearingisstill necessary, itis
recommended thatthe authority should, as soon as possible, provide the parties with reasonsin
writingforthe needto holdthe hearing. In cases where only ‘positive’ representations are received,
without qualifications, the licensing authority should consider whethera hearingis required. To this
end, it may wish to notify the persons who made representations and give them the opportunity to
withdraw those representations. This would need to be done in sufficient time before the hearing to
ensure that parties were not put to unnecessary inconvenience.

9.32 Responsibleauthorities should try to conclude any discussions with the applicantin good time
before the hearing. The 2005 Hearings Regulations permit licensing authorities to extend a time limit
provided forby those Regulationsforaspecified period where it considers thisto be necessaryin
the publicinterest. Forexample, if the applicationis amended at the last moment, the licensing
committee should consider giving other persons timeto address the revised application before the
hearingcommences. Where the authority has extended atime limitit must forthwith giveanotice
to the partiesinvolved stating the period of the extension and the reasons forit.

9.33 The 2005 Hearings Regulations require that representations must be withdrawn 24 hours
before the first day of any hearing. If they are withdrawn after this time, the hearing must proceed
and the representations may be withdrawn orallyat that hearing. However, where discussions
between an applicant and those making representations are taking place and itis likely thatall
parties are on the pointof reaching agreement, the licensing authority may wish to use the power
givenwithinthe hearings regulations to extend time limits, if it considers thisto be in the public
interest.

9.34 Applicants should be encouraged to contact responsible authorities and others, such as local
residents, who may be affected by the application beforeformulating their applications so that the
mediation process may begin before the statutory time limits come into effect after submission of
an application. The hearing process must meet the requirements of regulations made underthe
2003 Act. Where matters arise which are not covered by the regulations, licensing authorities may
make arrangements asthey see fit as longas they are lawful.

9.35 Thereis norequirementin the 2003 Act for responsibleauthorities that have made
representations to attend, butitis generally good practice and assists committees in reaching more
informed decisions. Where several responsible authorities within alocal authority have made
representations onan application, asingle local authority officer may representthem at the hearing
if the responsible authorities and the licensing authority agree. This local authority officer
representing other responsible authorities may be alicensing officer, but only if this licensing officer
isacting as a responsibleauthority on behalf of the licensing authority and has had no role in the
licensing determination process. Thisistoensure thatthe responsible authorities are represented by
an independent officer separate from the licensing determination process.
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9.36 As notedin paragraphs9.13 to 9.19 above, where the licensing officeris acting as a responsible
authority the relevant steps should be followed to ensure that this individual hasnorole in the
decision making process regarding the licensing determination.

9.37 As a matter of practice, licensing authorities should seek to focus the hearing on the steps
considered appropriate to promote the particularlicensing objective or objectives that have given
rise to the specificrepresentation and avoid strayinginto undisputed areas. A responsible authority
or otherperson may choose torely on theirwritten representation. They may not add further
representations tothose disclosed tothe applicant priortothe hearing, but they may expand on
theirexisting representation and should be allowed sufficient time to do so, within reasonableand
practicable limits.

9.38 In determining the application with aview to promoting the licensing objectivesin the overall
interests of the local community, the licensing authority must give appropriate weight to:

the stepsthat are appropriate to promote the licensing objectives;

the representations (including supporting information) presented by all the parties;

this Guidance;

its own statement of licensing policy.

9.39 The licensing authority should give its decision within five working days of the conclusion of the
hearing (orimmediately in certain specified cases)and provide reasons to supportit. This will be
importantif there isan appeal by any of the parties. Notification of adecision must be accompanied
by information on the right of the party to appeal. After considering all the relevantissues, the
licensing authority may grant the application subjecttothe relevant mandatory conditions and any
conditions thatare consistent with the operating schedule. Any additional conditions imposed must
be appropriate forthe promotion of the licensing objectives; thereis no powerforthe licensing
authority to attach a condition thatis merely aspirational. Forexample, conditions may not be
attached which relate solely to the health of customers ratherthan their direct physical safety. Any
conditions added to the licence must be those imposed at the hearing orthose agreed whena
hearing has not been necessary.

9.40 Alternatively, the licensing authority may refuse the application onthe grounds that thisis
appropriate forthe promotion of the licensing objectives. It may also refuse to specify adesignated
premisessupervisorand/oronly allow certain requested licensable activities. In the interests of
transparency, the licensing authority should publish hearings proceduresin full onits website to
ensure that those involved have the most currentinformation.
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9.41 In the context of variations or minorvariations, which may involve structural alteration to or
change of use of a building,the decision of the licensing authority willnot exemptan applicantfrom
the needto apply for building control approval, planning permission or both of these where
appropriate.

Determining actions that are appropriate for the promotion of the licensing objectives

9.42 Licensing authorities are best placed to determine what actions are appropriate forthe
promotion of the licensing objectivesin theirareas. All licensing determinations should be
considered on acase-by-case basis. They should take into account any representations or objections
that have beenreceived from responsible authorities or other persons, and repres entations made by
the applicant or premises useras the case may be.

9.43 The authority’s determination should be evidence-based, justified as being appropriate for the
promotion of the licensing objectives and proportionate towhatitisintended to achieve.

9.44 Determination of whetheran action or stepis appropriate for the promotion of the licensing
objectives requires an assessment of whataction or step would be suitable to achieve that end.
While this does nottherefore require alicensing authority to decide that nolesserstep will achieve
the aim, the authority should aim to considerthe potential burden thatany condition would impose
on the premiseslicence holder (such as the financial burden due to restrictions on licensable
activities) as well as the potential benefitin terms of the promotion of the licensing objectives.
However, itisimperativethatthe authority ensures that the factors which formthe basis of its
determination are limited to consideration of the promotion of the objectives and nothing outside
those parameters. As with the consideration of licence variations, the licensing authority should
considerwiderissues such as other conditions already in place to mitigate potential negativeimpact
on the promotion of the licensing objectives and the track record of the business. Furtheradvice on
determining whatisappropriate whenimposing conditions on alicence orcertificate is providedin
Chapter 10. The licensingauthority is expected to come to its determination based on an assessment
of the evidence on both the risks and benefits either for oragainst making the determination.



